IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEWART DI CKLER, : ClVIL ACTI ON
BEECH TREE RUN, I NC., and :
WANTAGH UNI ON FREE SCHOOL
DI STRI CT,
Plaintiffs

V.

Cl GNA PROPERTY AND CASUALTY

COVPANY and
PACI FI C EMPLOYERS | NSURANCE
COVPANY, :
Def endant s : NO. 90-4288
Newconer, J. Mar ch , 1998

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Presently before this Court are plaintiffs’ Mtion to
Enforce Final Order Dated July 31, 1996 and defendant’s response
thereto. After a hearing in open court, held on March 9-10,
1998, and after consideration of the testinony of the wtnesses,
the admtted exhibits, and the argunents of counsel, the Court
will grant said Mtion consistent with the follow ng findings of
fact and conclusions of |aw.
| . Backgr ound

In view of the conplicated and extensive procedural
background of this case, which is nore fully set forth in this
Court’s July 31, 1996 Findi ngs of Fact and Concl usi ons of Law,
the Court finds that a brief summary of the background of this
case will suffice. At issue at this point in this protracted
litigation is a charitable contribution, in the anount of
$2, 875, 000. 00, nade by plaintiffs to Friends of Beth Ri vkah
Schools ("Beth Ri vkah") and Machne Israel, Inc. (“Machne Israel”)



for the building of a school in the Crown Heights section of
Br ookl yn, New York. For a case involving a charitable donation
it has been extrenely litigious, angry, and bitter. Plaintiffs
or movants at this point of the litigation are Beech Tree Run,
Inc. and the executors of the estate of Lewis Kates.' M. Kates,
counsel for plaintiffs, joined the litigation as a party when he
contributed his attorney’s fee--alnost $1 nmillion--to the
buil ding of the school. Defendant at this point is Friends of
Associ at ed Beth Ri vkah Schools. 2

The parties--different parties at different points--
have been litigating this case since 1990, and the case has
under gone various stages and transformati ons. Relevant to the
present dispute is an agreenent called the Proceeds Stipul ation
whi ch was entered into by the present parties on June 23, 1993.
This Court approved the Stipulation and made it an enforceable
Order of the Court on June 24, 1993. The Third Crcuit approved
it by Oder dated July 2, 1993. The Proceeds Stipulation
provi des that $2,875,000.00 is to be paid by plaintiffs for the
sol e purpose of conpleting the construction of a certain schoo

building in Crown Heights, Brooklyn, New York; that the school is

1. M. Kates passed away on January 11, 1998 whil e the instant
Moti on was pending before this Court.

2. The original defendants, insurance conpanies, are no |onger
parties to this action. For whatever reason, the caption to this
action has never been properly changed. Al so, Machne Israel,
Inc., a party at the hearing previously held before this Court on
plaintiffs’ Mtion to Enforce, is apparently represented by Beth
Ri vka.



to be nanmed and known as the “Dr. Abraham and Paul i ne Kates and
Dr. Edward Wasserman Buil ding”; and that the school shall be
conpl eted, so nanmed, and placed in use as a school by Decenber
31, 1995. Oherwise the gift is to |lapse and the gift anount is
to be repaid to plaintiffs.

When the school was not conpleted by the Decenber 31
1995 deadline, plaintiffs noved this Court to enforce the
Proceeds Stipulation so that they could recover their nonies. On
July 31, 1996, this Court denied plaintiff’s notion and i nstead,
as an equitable matter, nodified the Proceeds Stipul ation by
extendi ng the deadline for conpletion to May 15, 1997. The Court
noted at that tinme that the managenent of the buil ding project
appeared slipshod and unsatisfactory, and further cautioned
defendant to take immedi ate steps to ensure a tinely and full
conpl etion of the project because failure to conplete the project
by the May 15, 1997 deadline would likely be regarded by this
Court as a material breach that would warrant the repaynent of
the net proceeds of the gift and the paynent of Lewi s Kates' fee.

Plaintiffs appealed this Court’s July 31, 1996 Order
nodi fying the Proceeds Stipulation to the Third Grcuit. On
August 16, 1997, the Third Crcuit affirmed this Court’s decision
to extend the construction deadline to May 15, 1997.

The May 15, 1997 deadl i ne has now conme and gone, and
the parties are before this Court once again. Plaintiffs claim
that the school is still inconplete and that therefore the Court

shoul d enforce the Proceeds Stipulation to have defendant return
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plaintiffs’ nonies. Defendant responds quite strongly, on the
ot her hand, that the school is finished. Faced wth such
diametrically opposed stances, the Court, by Order dated Decenber
5, 1997, appointed John Rauch, EFAI A, as an independent expert to
i nspect the school building at issue and to report his findings
to the Court. M. Rauch submtted his report on January 20, 1998
addressing the limted issues that are before this Court on the
instant Motion: (1) whether construction of the school building
at issue is conplete, (2) whether such building has been pl aced
in use as a school, and (3) whether the sane school has been
nanmed the “Dr. Abraham and Paul i ne Kates and Dr. Edward WAsser man
Buil ding.” Now, after hearing the testinony of the w tnesses,
the admtted exhibits, and the argunents of counsel, this Court
mekes the follow ng findings of fact and conclusions of law wth
regard to the Mdtion before it.
1. Fi ndi ngs of Fact

1. The structure at issue in this litigation is
| ocated at 470 Lefferts Avenue in Brooklyn, New York, on the
corner of Lefferts and Brooklyn Avenues. As evidenced by M.
Rauch’s report as well as several exhibits admtted into
evi dence, the entire structure forns an “L”-shaped buil di ng
conprising two wings, the west or Lefferts Avenue wi ng and the
south or Brooklyn Avenue wing, with a nenorial/library/l obby at
the crook of the “L.” The main entrance to this entire structure

is at the nmenorial/ |ibrary/lobby point.



2. It is uncontested by Beth Rivka, and the Court
i kewi se finds, that as of May 15, 1997, no part of this
structure was conplete nor in use as a school nor appropriately
named. The tenporary Certificate of Cccupancy was not issued
until Novenber 14, 1997, sone six nonths after the nodified
deadline, and in fact, two weeks after the instant Mdtion to
Enforce was filed. Before the issuance of this Certificate no
part of this structure could be occupied nor placed in use under
New Yor k ordi nances.

3. Starting on Novenmber 14, 1997 and continuing to
the date of this hearing, the only parts of the entire structure
that are certified for occupancy are the second, third, and
fourth floors of the Brooklyn Avenue wing. The first and cellar
| evel s of this same wi ng, which contain a two-story high
auditorium cafeteria, are not yet certified for occupancy. The
auditorium cafeteria (first and cellar floors), as well as the
subcel lar, are inconplete and are not able to be lawfully
occupi ed or placed in use. The sane is true for the rest of the
structure which by adm ssion of Beth Rivka, and as established by
the testinony and exhibits, is inconplete and not in use. The
report as well as the in-court testinony of M. Rauch al so
confirmthat the building is not conplete unless the term “schoo
building” is defined as the second, third, and fourth floors only
of the Brooklyn Avenue w ng.

4, Beth R vka now clains that these three floors of

one wing of the structure--floors two through four of the
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Br ookl yn Avenue wi ng--constitute the “school building” referred
to in the Proceeds Stipulation which is supposed to be naned the
“Dr. Abraham and Paul i ne Kates and Dr. Edward WAasserman Bui |l di ng”
(hereinafter “Kates Wassernman Buil ding”).

5. Al though in his report M. Rauch | abeled the two
W ngs respectively the “school wing” and the “day care w ng,”
testinony elicited at the hearing, as well as the architectural
pl ans, show that classroons are to be installed in the top two
floors of the “day care” or Lefferts Avenue wing as well.

6. The testinony of Eli Laine, the manager and
supervisor of the entire building project, was particularly
damaging to the credibility of Beth R vka s argunent that three
floors of one wng of the entire structure constitute the Kates
Wasserman Buil ding. After testifying that there is a Kates
Wasserman Buil ding, M. Laine painfully equivocated between
saying that the auditorium-which is unfinished--was in the Kates

Wasserman Building, and then finally stating that he did not know

whet her the auditoriumwas part of the Kates Wasserman Buil di ng.
7. In an affidavit submtted to this Court prior to

the hearing, M. Laine stated that the school buil ding was

conplete. He further stated that he was attachi ng phot ographs of

t he self-sane school building. Anong these photographs are

pi ctures that promnently depict the auditorium-the sane

auditoriumwhich at the time of the nmaking of the affidavit was a

part of the school building, but as to which, at the tinme of the



hearing, M. Laine clainmed no know edge as to whether it was part
of the school buil ding.

8. A tenporary sign put up before the 1996 hearing
before this Court reads as follows: “Upon conpletion this
building will be dedicated to Dr. Abraham & Pauline Kates & Dr.
Edward Wasserman.” This sign was put up outside of the Lefferts
Avenue wi ng of the structure--the wng that Beth Ri vka now cl ai nms
is not part of the Kates WAassernman Buil di ng.

9. The testinony fromthe 1996 hearing is at best
anbi valent with regard to Beth Rivka's argunent, and nore
probably damaging. At no tinme at the 1996 hearing did Beth Rivka
represent to the Court that only the Brooklyn Avenue w ng, nuch
|l ess only three floors of the Brooklyn Avenue w ng, constituted
the “school building.” Both sides may now go back to the
transcripts fromthat hearing and interpret various testinonies
differently, but the Court draws a strong negative inference from
the fact that Beth Rivka, at no tinme in the previous hearing,
represented to the Court unequivocally and succinctly that the
Kat es Wassernman Buil ding was only one wing of the structure or
only three floors of one wing of the structure at issue. Gven
that nearly the sanme issues, in particular the conpletion of the
construction of the school, were before the Court, the Court
finds anple justification in draw ng a negative inference from
the fact that Beth Rivka raises this argunent for the first tine

NOW.



10. The application for the Certificate of Cccupancy
does not distingui sh between one wing or the other. Although the
architect on this project, Felix Tanbasco, testified that this
application was for the south or Brooklyn Avenue wi ng only, the
application itself, in particular the maxi num capacity
statenents, denonstrate that no distinction was drawn between the
separate w ngs.

11. The standard Al A contract between the buil der and
t he owner does not distinguish between these all eged separate
conponents of the structure. The entire structure is referred to
as the “Wrk.”

12. New York will not issue a permanent Certificate of
Cccupancy until the entire “L”-shaped structure is conplete.

13. The Court concludes and finds as fact that the
“school building” referred to by the parties in the Proceeds
Stipulation is the entire “L”-shaped structure | ocated at 470
Lefferts Avenue, and not just one wing of that structure, and
certainly not three floors of one wing of that structure.

14. Cdasses are currently held on the second, third,
and fourth floors of one wing of the structure, the Brooklyn
Avenue wi ng. About six to seven hundred girls, grades four
t hrough eight, attend cl asses taught by teachers and in general
engage in the discipline of [earning. Although as of the May 15,
1997 deadline no part of the structure was in use as a school, as

of the date of this hearing, the Court is satisfied and finds



that these three floors of the Brooklyn Avenue wi ng are conplete
and have been placed in use as a school.

15. Although as of the May 15, 1997 deadline, no part
of the structure at issue was appropriately nanmed in a permnent
manner as clearly and unequi vocally purposed in the Proceeds
Stipulation, as of the date of the hearing, the Court finds that
the entrance to the Brooklyn Avenue wi ng bears the appropriate
name of “Dr. Abraham and Pauline Kates and Dr. Edward Wasser man
Buil ding” and that the nanme is affixed in a permanent manner.
However, the school building at issue has not been appropriately
nanmed because the permanent sign has been affixed to the Brooklyn
Avenue entrance and not the main entrance of the entire school as
pur posed by the parties to the Proceeds Stipul ation.

16. The intent of Lews Kates in giving up his
attorney’s fee for the building of the Kates Wasserman Bui | di ng
and maki ng such gift contingent upon certain conditions was
undoubtedly as m xed as the notives behind any human act. The
Court finds that anong whatever notives M. Kates may have had
were the desire to | eave behind a |l egacy as well as the desire to
see this legacy conpleted in a tinely fashion within his
lifetime.

17. In sum the Court notes that the factual issues in
this case are straightforward. Wether the “school building” at
issue is construed to be the entire “L”-shaped structure, for
which there is anple evidence, or only the Brooklyn Avenue w ng,

that building is not conplete. The only conplete and in use
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portions are the second, third, and fourth floors of the Brooklyn
Avenue wing, and it tests the patience of this Court that a party
could argue that the “school building” referred to in the
Proceeds Stipulation is three floors of one wing of a building.
To repeat, the Court finds that the “school building” referred to
in the Proceeds Stipulation is the entire “L”-shaped structure

| ocated at 470 Lefferts Avenue in Brooklyn, New York.

L1, Concl usi ons of Law

Beth Rivka's Pl ain Language Ar gunent

1. Beth Ri vka contends that under the clear and plain
| anguage of the proceeds stipulation, repaynent is required only
if Beth Rivka failed to do both of the follow ng: (1) reconmence
construction by June 1, 1994 and (2) conplete construction by, as
nodi fied, May 15, 1997. Beth Rivka argues that both conditions
must fail before repaynent is required, and that construction did
recomrence by June 1, 1994.

2. To the know edge of this Court, this is the first
time Beth R vka has raised such a defense. The Court finds the
argunment to be without nerit and refuses to read the Proceeds
Stipulation so counterintuitively. As this Court reads the
rel evant portion of the Stipulation, the manifest intention of
the parties was that “[s]hould construction of the said schoo
not be recommenced on or before June 1, 1994 and not be
conpl eted, so naned and placed in use as a school by [Muy 15,
1997], this gift shall lapse.” Cearly the parties intended that

all these conditions--the recormence date, as well as the
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conpl etion, naned, and placed-in-use date--be net. Beth R vka's
reading is contorted and even disi ngenuous. The Court rejects

this argunent.

Beth Rivka' s Substantial Perfornmnce Argunent

3. Beth R vka next contends, as it did back at the
1996 hearing on the sane Motion, that plaintiffs are not entitled
to the relief they seek because there has been no naterial breach
of the Proceeds Stipulation. According to Beth Rivka there has
been no material breach because it has substantially perforned
under the terns of the Proceeds Stipul ation and/or because tine
is not of the essence under the Proceeds Stipulation.

4, The substantial perfornmance doctrine is avail able
to those who conpetently performin all material respects. Fort

Washi ngt on Resources, Inc. v. Tannen, 901 F. Supp. 932, 940 (E.D.

Pa. 1995). The test for applying the doctrine depends on whet her

the breach of the defaulting party is material, that is, whether

the breach goes to the essence of the contract. Inre Stein, 57
B.R 1016, 1021 (E.D. Pa. 1986). |In determ ning whether a breach
is material, the follow ng factors shoul d be consi dered:
(a) the extent to which the injured party will obtain
a substantial benefit which he could have reasonably
anti ci pat ed;
(b) the extent to which the injured party nmay be
adequat el y conpensated in damages for |ack of conplete
per f or mance;

(c) the extent to which the party failing to perform
has already partly perforned,
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(d) the greater or |ess hardship on the party failing
to performin term nating the contract;

(e) the willful, negligent or innocent behavior of the
party failing to perform

5. "Time is not of the essence in a contract unless
it is specifically so provided or unless the circunstances
clearly indicate that it was the intent of the parties.”

Bogoj avl ensky v. Logan, 181 Pa. Super. 312, 318, 124 A 2d 412

(1956). "[Where tine is not of the essence, the nere failure to
performon the date nentioned in a contract is not per se a

breach which wholly destroys the contract.” Bert v. Silverstein,

224 Pa. Super. 489, 306 A 2d 910, 911 (1973). Rather, where tine

is not of the essence, the contract becones one in which

performance nust be within a reasonable tine. Bogojavlensky, 181
Pa. Super. at 318.

6. Beth Ri vka has not substantially perforned. As
this Court has found that the “school building” referred to in
the Proceeds Stipulation contenplated the entire “L”-shaped
structure, and as only three floors of one wing of this building
is conplete and in use and nanmed, performance cannot be said to
be substantial, not by any stretch of the inmagination. Likew se,
the time-is-of-the-essence doctrine does not apply as perfornmance
IS nowhere near conplete.

Furthernore, the injured party, in particular Lews
Kates, did not receive the benefit he at least in part desired--

to see the conpletion of this school in his lifetime and to know
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that this school was part of his |legacy. Al so, there is no other
nonetary neans of adequately conpensating the injured party. And
finally, the Court finds that Beth Rivka's failure to perform
cannot be deened innocent in |ight of the anple warning this
Court gave Beth Rivka at the previous hearing at which this Court
equitably nodified the deadline for conpletion. Thus this
argunment is al so rejected.

Beth Ri vka's Equity Argunent

7. Finally, as it successfully did at the 1996
hearing before this Court, Beth Ri vka once again argues that the
Proceeds Stipulation is no |onger equitable and that, therefore,
this Court should not enforce the Stipul ati on agai nst Beth Rivka.
Beth Rivka's argunments are identical to those offered back in
1996 when this Court agreed with Beth Rivka and nodified the
Proceeds Stipulation using its powers in equity.

8. As affirmed by the Third Circuit, the Proceeds
Stipulation is the functional equivalent of a consent decree.

See Washington Hosp. v. Wiite, 889 F.2d 1294, 1299 n.9 (3d Grr.

1989).
9. The nodification of consent decrees is governed by
Federal Rule of G vil Procedure 60(b)(5) ("Rule 60(b)(5)"). See,

Bl dg. and Constr. Trades Council of Phil adelphia and Vicinity v.

Nat'|l| Labor Relations Bd., 64 F.3d 880, 888 (3d G r. 1995).

10. Rule 60(b)(5) provides, in relevant part, as
follows: "[o]n notion and upon such terns as are just, the court

may relieve a party . . . froma final judgnent, order, or
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proceeding . . . [if] it is no longer equitable that the judgnent
shoul d have prospective application.”
11. The Third Grcuit Court of Appeals recently has

set forth, in Bldg. and Constr. Trades Council of Phil adel phia

and Vicinity v. Nat'l Labor Relations Bd., 64 F.3d 880, 888 (3d

Cr. 1995), a nunber of factors which should be considered in
determ ni ng whet her a decree, entered by consent or otherwi se, is
"no longer equitable."” See, Rule 60(b)(5).

12. In Bldg. and Constr. Trades Council , 64 F.3d at

888, the Third CGrcuit states, in relevant part, as foll ows:

We believe that the generally applicable rule for
nodi fying a previously issued judgnent is that set

forth in Rule 60(b)(5), i.e., "that it is no |onger
equi tabl e that the judgnment shoul d have prospective
application.'. . A court of equity cannot rely on a

sinple formula but nust eval uate a nunber of
potentially conpeting considerations to determ ne
whet her to nodify or vacate an injunction entered by
consent or otherw se.

We abjure establishing a rigid, pervasively
applicable rule, although it nay be hel pful to set
forth the factors that generally should be consi dered
i n deciding whether to nodify an injunction. . .
Central to the court's consideration wll be whether
the nodification is sought because changed conditions
unforeseen by the parties have nade conpliance
substantially nore onerous or have made the decree
unwor kabl e.

.. . [Tl he court nust bal ance the hardship to the
party subject to the injunction against the benefits to
be obtained from nmaintaining the injunction. :
Finally, the court should determ ne whether the
obj ective of the decree has been achi eved and whet her
conti nued enforcenent would be detrinental to the
public interest. . . It follows that the interest in
finality of judgnments nay assune greater or |esser
prom nence according to the nature of the case and the
private and public interests inplicated, but should not
be either deprecated or ignored.
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13. Application of these factors back in 1996 led to
t he conclusion that the Proceeds Stipul ation should be nodified.
Today the application of the sane factors |eads to different
conclusions. First, with regard to any "changed conditions
unforeseen by the parties,” the Court notes that although it
strictly limted the parties with regard to the issues to be
presented at the hearing, these issues were delineated by Beth
Rivka itself inits response to the plaintiffs’ Mtion to
Enforce. Beth Ri vka unequivocally represented that the schoo
was conpl ete, and even were the Court to understand “schoo
buil ding” to nmean only the Brooklyn Avenue wi ng, Beth Rivka
i ncl uded phot ographs of the auditorium which uncontested
testinony at the hearing revealed to be inconplete. Thus, there
bei ng no “changed conditions” averred by Beth Rivka, this factor
wei ghs against it.

14. The second factor, "balanc[ing] the hardship to
the party subject to the [consent decree] against the benefits to
be obtained frommaintaining the [consent decree,]" is a
difficult one for the Court. To require Beth Rivka to repay the
net proceeds of the gift and to pay Lew s Kates' fee would
undoubt edl y work nuch hardship on the school, and in the worst
case scenario force the school to close down. Previously, the
Court had noted that on the other hand, the benefits to the
plaintiffs were purely nonetary and would inure only to them
The Court is of a different mnd now Al though the benefits in a

tangi bl e sense are purely nonetary, the Court finds that the
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greater benefit that obtains form nmaintaining the consent decree
is the public policy interest in maintaining the integrity of
charitabl e donations that are made contingent upon terns that the
parties have agreed to. To refuse ever to enforce a contract
because it may work hardship upon the donee, is quite literally
to render all such contracts null and void. The resulting
damage, on a larger public scale, of such a precedent cannot be
taken lightly by this Court, even when the opposing interest is
the interest of school children in keeping their school.
Furthernore, the Court notes that the evidence presented was far
too skinpy to determ ne whet her the school would i ndeed be forced
to close. Beth R vka nay or may not have other assets with which
to neet this obligation. |In any event, the Court finds that

t hese conpeting interests--the hardship to Beth Ri vka as opposed
to the benefit to be obtained in maintaining and enforcing this
consent decree--while in close conpetition, favor plaintiffs if
only because of the flagrant failure of defendant to even try to
honor a charitable contract that it had entered into. Such

fl agrant behavior--the second tinme around--cannot be countenanced
by this Court in light of the public policy inplications in this
case.

15. Finally, the last factor is whether “the objective
of the decree has been achieved and whet her continued enforcenent
woul d be detrinental to the public interest.” The Court, in good
consci ence, cannot find that the objective of the decree has been

achieved. As the findings of fact show, the decree at issue in
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this case anticipated conpletion of the entire “L”-shaped
building by a certain date, as well as that this building be

pl aced in use as a school and naned appropriately. None of these
conditions were net by the nodified deadline of May 15, 1997.

And even today, only three floors of one wing of the building are
conplete and in use as a school. One of the donors, Lew s Kates,
di ed before the anticipated benefit of a | egacy had accrued. The
school was not conpleted in a tinely manner as purposed by the
decree and in fact is still inconplete. The objective of the
decree has not been achi eved.

Wth regard to whether continued enforcenent woul d be
detrinmental to the public interest, the Court finds that, as
previously stated, while requiring Beth R vka to repay the net
proceeds of the gift and to pay Lewis Kates' fee could be
detrinmental to the interests of the school and the school
children, of equal if not greater inport is the detrinment to the
public interest of refusing to honor the contractual conditions
of charitable givers. [In light of the anple warning given by
this Court to Beth Rivka at the | ast hearing--in which the Court
cautioned defendant to take immedi ate steps to ensure a tinely
and full conpletion of the project because failure to conplete
the project by May 15, 1997 would likely be regarded by this
Court as a material breach that would warrant the repaynent of
the net proceeds of the gift and the paynent of Lew s Kates' fee-
-the Court concludes that enforcenent of the decree will,

overall, not be detrinmental to the public interest, but will in
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fact further the public interest of encouraging and honoring
charitable gifts.

16. In light of these factors, the Court concl udes
that equity demands that the Proceeds Stipul ati ons be enforced.
| V. Concl usi on

In concluding, the Court notes that this matter has
presented hard questions which, as stated previously, brought to
bear two conpeting interests. One is the interest of the
students at the Beth Rivka school, as well as the surrounding
community, in ensuring that this school will continue to be
avail able to serve the needs of these children. The other is the
interest of charitable donors who gi ve generously expecting that
their contractual conditions--once agreed to--will be enforced by
courts. The case before the Court has been conplicated by the
enduring aninosity between the parties as well as unprofessional,
per haps even unethical, behavior by different parties at
different tines. |In attenpting to see through the cloud of such
di stasteful matters and to adjudicate the issues before this
Court fairly and objectively, the Court in 1996 determ ned that--
despite what appeared to be slipshod and unsatisfactory
performance on the part of Beth Rivka in managi ng the buil ding
project--equity called for an extension giving Beth Rivka a
chance to vindicate the interests of the school children who were
to benefit fromthis charitable gift, and to honor the conditions
of the contract that had allowed the donation to be nade in the

first place. Now, at this juncture, the Court, albeit wth sone
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reluctance, determ nes that Beth R vka has had and lost its

chance. Equity now demands that the contract be enforced and

that the rights of the charitable givers no | onger be ignored.

Accordingly, the Court will grant the plaintiffs’ Mtion to

Enf or ce.

An appropriate O der follows.

Cl arence C. Newconer,

19
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEWART DI CKLER, : ClVIL ACTI ON
BEECH TREE RUN, I NC., and :
WANTAGH UNI ON FREE SCHOOL
DI STRI CT,
Plaintiffs

V.

Cl GNA PROPERTY AND CASUALTY

COVPANY and
PACI FI C EMPLOYERS | NSURANCE
COVPANY, :
Def endant s : NO. 90- 4288
ORDER
AND NOW this day of WMarch, 1998, upon

consideration of the Motion to Enforce Final Order Dated July 31,
1996, the response thereto, and consistent with the foregoing
Fi ndi ngs of Fact and Conclusions of Law, it is hereby ORDERED
that said Motion is GRANTED. It is further ORDERED that, in
keeping with the conditions and ternms of the Proceeds
Stipulation, the Friends of Associated Beth Ri vka School s shall
REPAY to Beech Tree Run, Inc. the anount of $1,877,500.00. It is
further ORDERED that, in keeping with the conditions and terns of
the Proceeds Stipulation, the Friends of Associated Beth Rivka
School s shall PAY to the executors of the estate of Lew s Kates
and to Lewis Kates Law O fices the sum of $997, 500. 00 pl us
interest on this sum conputed at 6% per annum starting fromJuly
1, 1993 to the date of paynent.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



